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TERMS OF REFERENCE

REQUEST FOR PROPOSALS FOR THE ASSESSMENT OF BOTSWANA’S INTELECTUAL PROPERTY LAWS, RELEVANT POLICY AND REGULATIONS RELATING TO THE USTILISATION OF THE TRIPS FLEXIBILITIES FOR IMPROVED ACCESS TO ESSENTIAL MEDICINES FOR THE NATIONAL ART PROGRMME
Introduction

National Coordinating Agency (NACA) is leading national efforts within the Government of Botswana – United Nations Programme Operational Plan (GoB-UN POP – 2010 to 2014), to indentify strategies to ensure the sustainability of the National HIV Response, particularly the Anti-retroviral Therapy Programme.  
Background 

Sustainable access to affordable essential HIV medicines and diagnostics remains a critical issue in Botswana. The transformation of the HIV from almost cer​tain death to a chronic condition for many people living with HIV in Botswana through the MASA National ARV Programme has been a significant public health achievement. Access to antiretroviral treatment stood at 95% of those eligible for treatment. A total of 194 clinics are now dispensing antiretroviral medicines. This has ensured that more HIV infected Batswana can live longer and healthier lives, with life expectancy of people living with the virus having improved from 45 years in 2001 to 65 years in 2010 (State of Nation Address, 2011). 

According to the World AIDS Day Speech of 2011, the national estimates and projections, AIDS deaths have reduced by around 60% since the ARV program was introduced, from an estimated 14 700 in 2003 to 6 200 by the end of 2010. This remarkably effective scaling up of access to antiretroviral therapy has been, in large part, due to a drastic fall in antiretroviral drug prices during this period.  This need is even more critical given that ARV drugs have become accepted as both a means of prevention and treatment. 

Granted the current AIDS financing crisis it is critical to continue to find innovative ways of reducing the cost of providing services within the HIV programme without necessarily compromising quality or accessibility. Therefore it is important to continue to improve the National Intellectual Property Laws and Regulations to not only provide necessary protections for intellectual property rights as required by the WTO TRIPS, but to also exhaustively make use of the flexibilities in the TRIPS to establish legal, policy and regulatory frameworks which can support a sustained access to essential medicines and diagnostics for HIV and AIDS. To do so requires an assessment of the existing legal, policy and regulatory frameworks relevant to intellectual property rights protections, compulsory licensing, parallel importation and the Bolar Provision in line with 1994 Agreement on Trade Related Aspects of Intellectual Property Rights (TRIPS). Also, as part of assessing the legal and regulatory environment, it is important to examine for existence of subsequent relaxations provided for through the Doha Declaration to determine the extent to which Botswana is making use of these rights as well as to identify any existing barriers to be addressed. Dependent upon the outcome of the assessment, options for Botswana in its ability to access affordable medicines and diagnostics will be circumscribed by its legislation and her participation in bilateral and regional trade agreements which may limit rights she might have under the WTO agreements. 

Overall objective 
To provide a detailed assessment of Botswana statutes, policy and policy practice and regulations relating to the implementation of the TRIPS flexibilities in Botswana; focusing on the ART Programme and recommend strategies for improvement.

Specific objectives

· Examine the extent to which public health related Trade Related Aspects on Intellectual Property Rights (TRIPS) flexibilities have been incorporated into relevant national legislation;
· Interrogate policy strategies in place to allow Botswana to achieve a balance between international commitments to protect IP rights and public health obligations relating to sustainable access to ART and identify further steps.

· Interrogate the effectiveness of drug and diagnostics procurement processes currently used by Botswana for the national ART  from a cost benefit analysis perspective of the TRIPS

· To exploit the dynamics around the use of the TRIPS by various actors in Botswana

Scope of work

The Consultant(s) will assess existing legal, policy and regulatory frameworks focusing on issues of compulsory licensing, public, non-commercial use and parallel importation with the main idea being to analyse the extent to which Botswana has utilized the TRIPS/Doha Declaration flexibilities to facilitate affordable and sustainable access to medicines. The assessment will analyse available data relating to the Botswana’s Antiretroviral Programme to determine the extent to which the TRIPS flexibilities are being used. The assessment should make recommendations for improvement of the system.
Tasks

i. Conduct a desk review of the 2010 Industrial Property Act and other relevant statutes, policy and regulatory framework to assess the extent to which Botswana has incorporated rights provided by the TRIPS/ Doha Declaration on access to medicines

ii.  Identity and describe barriers relating to statutes, policy and practice as well as membership to regional trade bodies and recommend ways in which can be removed

iii. Conduct interviews to determine the extent to which current policy practice allows Botswana to fully exploit TRIPS flexibilities

iv. Conduct a cost benefit analysis of the current ART Programme in comparison with the TRIPS modalities

v. Review literature on experiences in using the TRIPS flexibilities in the region and globally to pinpoint lessons learnt for recommendation

vi. Produce and present a written report to the Reference Group for the assessment

Deliverables

i. Inception report including proposed work plan and methodology to successfully carry out the assessment

ii. Final report of the assessment with comprehensive recommendations for improvement 

iii. PowerPoint presentation of the report key points, areas for further interrogation and recommendations

Consultancy requirements

The project requires the services of a consultant (s) with the following qualification and experience

i. Minimum Bachelor of Laws 

ii. A postgraduate specialisation in Intellectual Property Law would be an added advantage

iii. At least 5 years post education experience working with intellectual property law and public health projects

iv. Experience in assessing legal, policy and regulatory programmes for programme development or improvements

v. Demonstrated familiarity with the National Response AIDS Treatment Programme (MASA)

vi. Strong project and team management skills

vii. Excellent analytical, report writing and presentation skills

viii. Fluency in English

ix. Sample of TRIPS related assignment conducted preferred

Project duration

The assessment will take place over a period of six weeks.

Submission instructions 
The proposal should be in two parts; (a) Technical and (b) Financial. Both parts shall be sealed separately with proper labelling as follows:

One original and one copy of the financial and technical documents, each clearly marked ‘TRIPS ASSESSMENT – Financial’ and ‘TRIPS ASSESSMENT- Technical, submitted in separate sealed envelopes. Both sealed envelopes should be enclosed into one sealed envelope; Proposals not packages according to the above specification will be disqualified. 
The proposal shall be addressed to: 

The National Coordinator

National AIDS Coordinating Agency 

Private Bag 00463

Gaborone, Botswana
Kindly submit proposals to the National AIDS Coordinating Agency office at Unit 9, Westgate Shopping Mall, Gaborone:-Supplies Office No. Proposals are to be registered and placed directly into a tender box marked ‘TRIPS ASSESSMENT’ by the person submitting. There will be a tender opening session on the date of the closing at 2pm at NACA which should be attended by all those who submitted proposals.
Closing date

All submissions of proposals shall be made by 1230 on June _, 2012. Any proposal submitted after the closing time will not be accepted.
Contact details


For any inquiries, or further information relating to the consultancy please contact Ms. Diana Meswele at 3654871 or by email at: dmeswele@gov.bw
